INTRODUCTION
The much-discussed King v. Burwell 1 decision presented the very complexities that make statutory interpretation simultaneously frustrating and fun. 2 How should a court handle an unanticipated issue that arises after enactment? What should a court do when a piece of the statutory text, as written, does not further the statute's overall policy? What does it mean to be a faithful agent in those circumstances? What inherent powers does a court have to fix statutory problems on its own account?
The question in Burwell was breathtakingly important: whether people in thirty-four states were eligible for the health insurance tax credits that the Affordable Care Act 3 (ACA) relied on to keep healthy people in the risk pool, even as the Act simultaneously gave such people the right to buy health care at no extra cost after they became ill. 4 The problem at issue in Burwell was that, for some reason, Congress made the tax credits available only to those who buy their policies through a specified government clearinghouse -an American Health Benefit Exchange "established by [a] State under [Section] 1311" of the ACA. 5 On its face, that language pretty clearly excludes people who bought their policies 4 In Burwell, the Court explained the role of tax subsidies in the overall scheme of the ACA. To simplify: The statute requires insurers to cover individuals with preexisting conditions without charging higher premiums. Burwell, 135 S. Ct. at 2486 (discussing 42 U.S.C. § 300gg-1(a) (2012)). In order to prevent healthy individuals from staying out of the insurance pool and buying insurance only when they get sick, the ACA imposes an individual mandate requiring everyone either to have health insurance or to pay a tax or penalty to the Internal Revenue Service. Id. (quoting 42 U.S.C. § 18091(2)(I)). Because of the high cost of health insurance, the tax credit makes it possible for lower-income individuals to buy such insurance rather than pay the tax or penalty. See 26 U.S.C. § 36B (2012); Burwell, 135 S. Ct. at 2487. moreover, this odd statute produced just as many incongruities under the majority's reading as under a more "conventional" reading. 11 Why start an Essay about the history of statutory interpretation at Harvard Law School with King v. Burwell and the ACA? The case encapsulates themes and concerns that defined the work of many of Harvard's most prominent judges and scholars who wrote about how to read statutes. The ACA, not to mention the process that produced it, was a mess. If ever a statutory outcome reflected path dependence, it was the one with which the Court struggled in Burwell. 12 Given the incongruities in the statute and the chaotic and closely fought enactment process, one cannot plausibly conclude that Congress decided -that is, formed a "legislative intent" about -the question of whether tax credits should be paid in states in which HHS established Exchanges. 13 And, yet, the Court nonetheless concluded that tax credits must be available through either kind of Exchange because that was the way "Congress meant the Act to operate" and because a contrary reading would not effectuate the ACA "as Congress intended." 14 Burwell represents a long tradition of the Court's taking a hard, even insoluble question and asserting that it has identified what 11 See id. at 2498-99. . And Professor Abbe Gluck has shown that the incongruities grew out of the Senate bill, which awkwardly mashed together two committees' bills that had handled the Exchange question quite differently. See Gluck, supra note 2, at 76-79. After the initial passage of the House and Senate bills, one might have expected that a House-Senate Conference would fix the incongruities in the mashed-up Senate bill. See id. at 78. But when Massachusetts elected Republican Scott Brown to the Senate in a special election held soon after the initial vote in both Houses, the Democrat majority suddenly lost its sixtieth vote for cloture on any amended version of the Senate bill. See id. In order to pass the ACA, the House had to adopt the Senate bill as it was, warts and all, without any chance for a conference to clean up the bill's incongruities. See id. 13 In light of the procedural history, it is not clear how one would even go about reconstructing what Congress meant or intended. Since Senator Brown supplied the forty-first vote for the Republican filibuster, would we want to know his intention about how to answer the question if he were to vote to solve it? Or, since any of the forty-one Republican Senators could have provided that key vote, should the Court try to figure out the softest nay vote and imagine what he or she would have done? Should it be the hypothetical median position of the forty-one holdouts? And how should we take into account the possibility that perhaps none of them would vote for cloture under any circumstances or, at least, not under any circumstances that would have been acceptable to the then-Democrat majority and President? Should we try to figure out what the median voter in Congress would have done? Even if we could figure that out (and, in this case, perhaps we could), why should it matter if the median voter could not fix the legislation without busting the Republican filibuster?
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14 Burwell, 135 S. Ct. at 2494 (second quoting Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 702 (2012) (Scalia, Kennedy, Thomas, and Alito, JJ., dissenting)).
Congress intended to do about that very question. 15 Though the search for legislative intent may include (as in Burwell) consultation of the statute's background purpose or "general aim," 16 the Court's invocation of intent commonly refers to something more ambitious -the premise that interpreters can somehow zero in on "the specific, particularized application which the statute was 'intended' to be given" in the circumstances of the case. 17 Or as Judge Posner once wrote, it is an effort "to think [one's] way . . . into the minds of the enacting legislators and imagine how they would have wanted the statute applied to the case at bar." 18 On that account, even when Congress has not explicitly answered a question, even when it has sent conflicting signals, or even when it has enacted a policy that seems more than a little bit off, the judge properly asks what Congress intended about the problem at hand and then attributes the answer to the legislature.
In work ranging from legal realism to Legal Process purposivism to the formalist "new textualism," a long line of Harvard judges and law professors have resisted that intentionalist frame of analysis. In the hard cases that judges and law professors worry about (cases like Burwell), legislative intent is a fiction, something judges invoke to elide the fact that they are constructing rather than identifying a legislative decision. And many Harvard judges and professors have made it their project to separate statutory interpretation from the security blanket of "legislative intent," replacing it with a less soothing but franker assessment of how alternative approaches allocate power among competing government institutions.
Certainly, human beings routinely attribute intentions to multimember institutions such as sports teams, businesses, and armies. 19 But when the questions get tough, those intentions are constructed, not Though an institutional approach to reading statutes is hardly the exclusive preserve of Harvard judges and scholars, 22 such an approach has pervaded Harvard's take on statutes for more than half of its two centuries. Having very little material to work with (the Constitution says almost nothing directly), 23 a good deal of Harvard's legislation scholarship focuses on theories of legislative and judicial power rather than on trying to perfect the search for legislative intent. In particular, a hallmark of Harvard's contributions to the field has been what Professors Henry Hart and Albert Sacks came to describe as "institutional settlement" -the proposition that fights about interpretation theory are really fights about different actors' complex institutional roles and relationships. 24 That theme, in fact, has run through the work of Harvard's realists, progressives, New Dealers, Legal Process purposivists, and modern formalists. Thinkers as far apart in their prescriptions as Dean James Landis and Justice Scalia used the same framework for analysis -the one formalized and named by Hart and Sacks. All of these thinkers, moreover, have tried to answer the same puzzle: how to recognize Congress's pride of place in statutory decisions while also accepting that Congress typically makes no actual decision on the hard questions that occupy judges and law professors.
Part I of this Essay briefly traces the thread of intent skepticism through the work of many Harvard judges and law professors. While not every one of these examples displays a thoroughgoing form of intent skepticism, all recognize that statutory meaning inevitably runs out and that judges must take up where the statute leaves off. Part II sketches prominent examples of normative approaches that Harvard's interpretation theorists have used to define legislative supremacy and judicial power. Part III then contends that the leading schools of thought in the Harvard tradition do a surprisingly good job of (a) articulating how a preferred approach furthers Congress's constitutional position without (b) claiming to find Congress's actual decisions. It also briefly considers some alternatives to the first-order institutional debates that have defined most of those schools of thought.
Before turning to the analysis, let me offer three clarifying statements that lie somewhere between glossary and disclaimer. First, to keep the narrative manageable, this Essay tells the story of statutory interpretation at Harvard mainly through judges who went here and professors who taught here. And because Harvard has remained so active in this field, the need for manageability -really, for triage -has limited the Essay's focus almost entirely to judges and professors who are no longer active today. Second, like Professor Adrian Vermeule's Essay on administrative law in these pages, my interest here is primarily analytical rather than historical. 25 That is, although it should come as no surprise that many of the prominent figures in this Essay had fairly close connections to one another as Harvard teachers, students, or colleagues, 26 the point here is not to demonstrate causal connections running through their work (as a historian might try to do), but rather to investigate a strong analytical theme that has been a consistent feature of Harvard's tradition. Third, to state that the institutional theme describes a prominent line of thinking at Harvard is not to suggest that it is the only strain of thought there. But, as you will see, the diverse set of thinkers who subscribe to the institutional theme is an impressive one, as is the degree to which they build on common premises.
I. INDETERMINACY AND INTENT SKEPTICISM
The appeal of the idea of legislative intent is undeniable. American judges have invoked it from the beginning of the Republic. The objective of seeking "intended meaning," moreover, finds support in prominent strains of both language theory and political theory. To put it simply, someone trying to decipher another person's utterance presumably wants to know what the speaker meant to say. And if one wishes to respect the decisions of Congress, then one might want to identify what policies the majority intended to adopt. Despite those considerations, however, the reality seems to be that a complex, multimember legislature likely has no genuine intent about the outcomes in the hard cases that make their way into court.
Section I.A discusses the factors that seem to have given the concept of legislative intent its considerable staying power. Section I.B discusses ways in which Harvard judges and scholars have expressed doubts about actual legislative intent and consequently about its primacy as an organizing principle in statutory interpretation.
A. The Case for Legislative Intent
Several considerations underpin the judiciary's invocation of legislative intent. For one thing there is tradition. From the earliest days of the Republic, the Supreme Court has sought to trace statutory outcomes to legislative intent.
No later than the Marshall Court, the Justices declared it obvious that "the duty of the court [is] to effect the intention of the legislature." 27 In those formative years, opinion after opinion made clear that the object of interpretation was to implement
I offer these examples not in an effort to exhaust all of the connections among Harvard's statutory interpretation scholars or to establish how one thinker may or may not have influenced the next. To do either of those tasks would require a different kind of Essay. Instead, I offer these examples simply to underscore the obvious fact that many of Harvard's leading thinkers in this debate had occasions for meaningful interaction with one another through the school. the "will," "intent," "design," or "mind" of the legislature. 28 And while the Court's emphasis and technique have changed from period to period, 29 a focus on legislative intent has been a constant in the Court's doctrine ever since. 30 "In the interpretation of statutes, the function of the courts is easily stated. It is to construe the language so as to give effect to the intent of Congress." 31 This idea has even retained some resonance in the age of textualism (if that is the age we are in). 32 To longstanding tradition one can add prominent strains of language theory. Anyone who has ever had to tell a fellow human, "That's not what I meant," understands why some language philosophers claim that meaning depends on what a speaker intends to convey by the words he or she has used. 33 Of course, some estimable philosophers take a different view -perhaps most prominently, that meaning is a function of social practice or context rather than speakers' intent. 34 But that reality does not negate the intuitiveness of the proposition that when a listener wants to know what a word or phrase means, he or she "is only interested in learning what meaning [the speaker] is trying to convey." 35 No less intuitive is the claim of political philosophers that anyone serious about legislative supremacy must, at some level, care about legislative intent. Professor Joseph Raz thus asks, if "the law made by legislation is not the one intended by the legislature," then "why does it matter who the members of the legislature are, whether they are democratically elected or not, whether they represent different regions in the country, or classes in the population, whether they are adults or children, sane or insane?" 36 For that reason, it is perhaps unsurprising that the idea of legislative intent is closely linked to the constitutional premise of legislative supremacy. 37 If we are to respect Congress's place as the government's chief policymaker (within constitutional limits), presumably we want to know what policy decisions Congress made or would have made in contested cases.
For all of these reasons, the idea of legislative intent has been a highly durable organizing principle in the law of statutory interpretation.
B. The Case for Intent Skepticism
However attractive the idea of "legislative intent" might seem, there is good reason to doubt whether a judge can find any such thing in any case worth worrying about. With the complexity and opacity of the legislative process, it is said that no one can really "imagine" what a majority of legislators would do (or would have done) about a question that the statute does not clearly resolve. 38 And NYU and Oxford Professor (and Harvard Law School graduate) Ronald Dworkin showed 38 In one of the most famous articulations of this point, legal realist Max Radin wrote that the odds that "several hundred" legislators "will have exactly the same determinate situations in mind . . . are infinitesimally small." Radin, supra note 16, at 870. And "[e]ven if the contents of the minds of the legislature were uniform, we have no means of knowing that content except by the external utterances or behavior of these hundreds of [legislators]," which "in almost every case" involves only "the extremely ambiguous [act] of acquiescence, which may be motivated in literally that the whole inquiry is a bit made up, at least if one is claiming to find the actual intent of Congress. 39 Since Congress is a "they," not an "it," 40 there is no natural or neutral way to aggregate legislative intent; that is, such intent does not exist as a fact in the world, simply waiting to be found. With so many different kinds of legislative, executive, and private actors contributing to the final output, exactly whose intentions should count in the tabulation of "Congress's intent?" 41 Is it the intentions of the entire Congress, the enacting majority, the legislators who drafted the bill, the agency officials who helped shape it, or perhaps the President who signed it? 42 And even if one could decide that a particular group's intention is dispositive (say, the enacting majority), how does one sum up the intentions of its members if they are not all of one mind on the question at hand? 43 On top of all that, the counterfactual question of what Congress would have intended to do on an ambiguous point depends entirely upon how one frames the question. 44 In the hard cases, in other words, legislative intent is not real. To borrow a phrase that Justice Jackson used in a different context, the Court uses legislative
hundreds of ways." Id. at 870-71. In contemporary writing, that concern is often framed by Arrow's Theorem, which shows that when three or more lawmakers confront three or more policy choices, there may be no stable equilibrium, and the outcome of the legislative process may reflect arbitrary (or, at least, nonsubstantive) factors such as the order in which alternatives are presented. 43 Again, Dworkin makes the point with devastating pith: Should [an interpreter] use a "majority intention" approach, so that the institutional intention is that of whichever group, if any, would have been large enough to pass the statute if that group alone has voted for it? Or a "plurality" intention scheme, so that the opinion of the largest of three groups would count as the opinion of the legislature, even if the other two groups, taken together, were much larger? Or some "representative intention" approach, which supposes a mythical average or representative legislator whose opinion comes closest to those of most legislators, though identical to none of them? If the last, how is the mythical average legislator to be constructed? Id. at 320-21 (citations omitted). 44 See id. at 325-27.
intent almost as "a smooth cover which we draw over our confusion as we might use a counterpane to conceal a disordered bed." 45 Harvard's statutory interpretation scholarship has consistently stressed variants of that theme. In much of this work, the bottom line has been that, in the hard cases, "Congress" has not actually formed an intention on (viz. resolved) the precise question at issue. Although couched in stronger or weaker terms, the central point has been that when meaning runs out, judges must acknowledge their own creative or lawmaking function rather than pretend to reconstruct legislative intent.
Perhaps the earliest hint of such skepticism comes in then-Judge Oliver Wendell Holmes's famous article, The Theory of Legal Interpretation. 46 In that paper, Judge Holmes spoke of interpreting all sorts of written instruments. With respect to contracts, he wrote that while "the purpose of written instruments is to express some intention or state of mind of those who write them," the parties to a contract -especially a contract that goes to litigation -may have different intentions concerning its meaning. 47 Hence, Judge Holmes wrote, unless the court is willing to void contracts in such circumstances, the judge should presume that the parties "will understand [one another's] words according to the usage of the normal speaker of English under the circumstances." 48 Judge Holmes applied the same lesson to statutes. He allowed that "it would be possible to say that as we are dealing with the commands of the sovereign the only thing to do is to find out what the sovereign wants." 49 That approach, however, would make sense only "[i]f supreme power resided in the person of a despot." 50 Likening the proper approach to statutes to "our way of dealing with a contract," Judge Holmes wrote that "[w]e do not inquire what the legislature meant; we ask only what the statute means." 51 Thus, although he (characteristically) offered little detail for his rationale, Judge Holmes plainly forswore the pretense of seeking a legislature's actual decision on matters requiring interpretation.
In the 1909 Carpentier Lectures -published as The Nature and Sources of Law -Professor John Chipman Gray offered a more explicit account of intent skepticism. 52 An early legal realist, 53 Gray believed that a legislature lacked intent in all but the easiest cases:
Interpretation is generally spoken of as if its chief function was to discover what the meaning of the Legislature really was. But when a Legislature has had a real intention, one way or another, on a point, it is not once in a hundred times that any doubt arises as to what its intention was. 54 From that starting point, Gray deemed it evident that "the difficulties of so-called interpretation arise when the Legislature has had no meaning at all" -that is, "when the question which is raised on the statute never occurred to it." 55 In those hard cases, "when the judges are professing to declare what the Legislature meant, they are, in truth, themselves legislating to fill up casus omissi." 56 In the Storrs Lectures delivered at Yale in 1921 and 1922, Harvard Law School Dean Roscoe Pound -himself a student of Gray's 57 -sounded a similar theme. In calling for sociological and common law approaches to interpretation, Pound praised "the analytical jurisprudence of the last century" for showing "that the greater part of what goes by the name of interpretation . . . is really a lawmaking process, a supplying of new law where no rule or no sufficient rule is at hand." 58 He reasoned that no legislature can "make laws so complete and allembracing" as to preclude any "lawmaking function" for the judge. 59 And he agreed with Gray that, in difficult cases, the legislature "had no actual intent" on the question at issue. 60 For Pound, cases appropriate for "genuine interpretation [would be] relatively few and simple." 61 And "genuine interpretation of the existing rules" would often reveal "that none is adequate to cover the case and that . . . a new one must be supplied." 62 In that light, Pound thought that the impulse to ascribe judicial outcomes to legislative decisions was just a misplaced "attempt to maintain the separation of powers" by "rigidly fenc[ing] off" legislative from judicial functions. 63 A similar thread ran through the work of prominent New Dealer and Harvard Law School Dean James Landis. For institutional reasons, Landis did embrace the relevance and the possibility of a legislative intent in one context. 64 But he allowed that in the hard cases in which "the meaning of the legislature is not discoverable," courts invoke "the 888-89 (1930) . In a famous passage, he wrote that this conclusion reflected "the realities of legislative procedure." Id. at 888. In particular, "[t]hrough the committee report, the explanation of the committee chairman, and otherwise, a mere expression of assent becomes in reality a concurrence in the expressed views of another." Id. at 888-89 (footnotes omitted). In other words, because legislative practice had come to treat the utterances of certain pivotal actors as authoritative explanations of the bill's detailed meaning or purposes, the views expressed by those actors become "the common possession of the majority." Id. at 889.
Although Landis spoke in terms of "real" legislative intent, id., notice that he did not claim that most legislators who cast an "aye" vote have actually read or assented to the contents of the reports or sponsor's statements, id. at 888. However he may have framed his argument, Landis seems to have been referring to constructive intent -imputing the utterances of pivotal committees or legislators to the enacting majority based on "realities of legislative procedure." And by that he presumably meant that Congress had come to operate under a tacit understanding or expectation that those pivotal actors would speak for the majority when they specified the details or aims of a bill.
Two great Harvard judges made Landis's allocation-of-power point explicit. It is of course true that members who vote upon a bill do not all know, probably very few of them know, what has taken place in committee. On the most rigid theory possibl[e] we ought to assume that they accept the words just as the words read, without any background of amendment or other evidence as to their meaning. But courts have come to treat the facts more really; they recognize that while members deliberately express their personal position upon the general purposes of the legislation, as to the details of its articulation they accept the work of the committees; so much they delegate because legislation could not go on in any other way. Id. at 941. Judge Henry Friendly wrote to similar effect that Members of Congress "relied for the details [of legislative policy] on members who sat on the committees particularly concerned, and were quite willing to adopt these committees' will on subordinate points as their own." Henry J. Friendly, Mr. Justice Frankfurter and the Reading of Statutes, in BENCHMARKS 196, 216 (1967) . Starting as a statement about legislative intent, the Landis position evolved into one about internal delegation -about structuring the legislative process in a way that enabled Congress to meet the increasing, and increasingly complicated, demands of modern legislation.
intent of the legislature" as a way to elide "their rôle as actual lawgivers." 65 This habit, he added, permits the judge to "talk[] in terms of the intent of the legislature, as if the legislature had attributed a particular meaning to certain words, when it is apparent that the intent is that of the judge." 66 Even worse, when judges actually undertook to rewrite an awkward or unjust statute " [u] nder the guise of interpretation," they engaged in what Landis regarded as a form of "dissembling" that "discredit[ed] the conception that there is any science of interpretation." 67 Perhaps most surprising is the fact that intent skepticism also underlay the Legal Process approach of Professors Hart and Sacks. The legal academy's most prominent purposivists, Hart and Sacks argued that, while interpreters should read statutes "so as to carry out the[ir] purpose," they should eschew any pretense of seeking "intention of the legislature with respect to the matter at issue." 68 As noted, in the terms of the trade, "purpose" typically connotes the general aims of legislation, whereas "intent" refers to claims about the specific way the legislature meant to answer the precise question at issue. 69 Hart and Sacks thought it possible to identify the former but fanciful to try to reconstruct the latter. For them, "the overwhelming probability" in difficult cases was "that the legislature gave no particular thought to the matter [at issue] and had no intent concerning it." 70 Moreover, interpreters would have no good way to reconstruct such intent even if it did exist: Other prominent purposivists -those who helped lay the foundation for the Legal Process approach -shared this intent skepticism. Among them were Harvard lawyers no less prominent than Justice detail, compared with the major sweep of the statute in question. That a majority of both houses of Congress (never mind the President, if he signed rather than vetoed the bill) entertained any view with regard to such issues is utterly beyond belief. For a virtual certainty, the majority of Members were blissfully unaware of the existence of the issue, much less had any preference as to how it should be resolved. 78 From this starting point, he described the courts' "traditional function" as being "to 'fill in' those elements of the legal scheme which the legislature in fact never considered." 79 While acknowledging that this "exercise is conducted under the rubric of effectuating the legislative intent," Justice Scalia thought the process of statutory interpretation "much more creative than that." 80 Obviously, not all of Harvard's judges and law professors have presented themselves as intent skeptics. Justice Breyer, for example, is among the most thoughtful contemporary proponents of the idea of legislative intent. 81 And, as noted, Judge Posner has articulated a particularly influential formulation of intentionalism. 82 Conversely, plenty of intent skeptics are not sons and daughters of Harvard. 83 Still, many prominent Harvard judges and professors have pressed the same powerful themes: (a) statutory meaning inevitably runs out, leaving important questions genuinely undecided; and (b) judges cannot resolve those indeterminacies by reconstructing what Congress actually intended. Again, that tendency cuts far and wide -from legal realists, to progressives, to New Dealers, to Legal Process purposivists, and ultimately to the new formalists. As the next Part argues, that position tends to run hand in hand with an equally pronounced tendency to think of statutory interpretation quite explicitly as a matter of proper institutional functions and roles. 
II. INSTITUTIONAL SETTLEMENT
Though people have long thought of statutory interpretation in terms of the allocation of lawmaking power, Hart and Sacks gave the phenomenon a name that stuck when they called it "institutional settlement." 84 The idea is straightforward. Incorporating conventional social contract theory, 85 institutional settlement presumes that in order to avoid "chaos" and "advance the larger purposes" of the polity, 86 society "establish[es] . . . regularized and peaceable methods of decision." 87 And where a given legal outcome is "the product of a particular kind of procedure," the character of that legal process will "aid in determining the effect to be given decisions arrived at in accordance with that procedure." 88 Hence, basic interpretive questions -such as whether a "statute [ought] to be read as reaching [a] situation which its words literally cover but its apparent purpose does not" -require consideration "of the role which the particular processes of decision . . . play in the total complex of decisional processes which make up the institutional system as a whole." 89 Put in simpler terms, the rules of interpretation allocate lawmaking power among the branches of government, and those rules should reflect and respect what, if anything, the Constitution has to say about that allocation.
Accordingly, rather than argue about the imponderable question of how best to find congressional intent, proponents of institutional settlement push interpretive theory toward questions of constitutional structure. What is the nature of judicial authority? How does the judicial power relate to the legislative power? Are judges the legislature's subordinate agents or its junior partners? And how should one understand the legislative power? Should interpreters think of the legislature as a general problem solver or as a picky line drawer?
All of these questions come into sharp focus in cases involving the problem of means-end fit that has troubled the law of interpretation at least since Aristotle. 90 Burwell is perhaps the most prominent recent decision of its sort. But it lies within a long tradition in which judges ascribe hard decisions to the intent of the legislature. 91 Many of these cases are classics. 92 Church of the Holy Trinity v. United States, 93 for example, held that a statute prohibiting the importation of foreign nationals to perform "labor or service of any kind" 94 did not reach a contract that brought a pastor from England to lead a New York congregation. Although the Court allowed that the "letter" of the statute covered the case, 95 the Justices found, inter alia, that the internal legislative history demonstrated a narrower congressional intent to exclude only low-wage, manual labor. 96 (What Congress, moreover, would "intend" to apply an immigration ban to a minister, given the deep religiosity in the nation's traditions?) 97 Equally famous, Riggs v. Palmer 98 held that, while the New York statute of wills specified precise and limited conditions for both making and voiding a valid will, the court could properly recognize and enforce an uncodified legislative intention to void a valid will when an heir murdered a testator in order to collect his inheritance. 99 In cases like Burwell, Holy Trinity, and Riggs, the courts address problems that make one's head hurt -profound conflicts between clear text and background purpose, puzzling incongruities in the legislative 96 See id. at 465 (explaining "the title of the act, the evil which was intended to be remedied, the circumstances surrounding the appeal to Congress, the reports of the committee of each house, all concur in affirming that the intent of Congress was simply to stay the influx of . . . cheap unskilled labor"). 97 See id. at 472 (concluding that a contract to bring a Christian pastor from abroad to minister to a congregation in the United States "could not have been intentionally legislated against").
-------------------------------------------------------------
98 22 N.E. 188 (N.Y. 1889). 99 See id. at 189-90 (finding that the New York legislature would not have intended to cover such a case).
record, or results that the statute seems to require but that seem downright silly. Whereas cases of this sort typically purport to solve such problems by imagining the legislature's intention or will (on a question that the legislature did not expressly decide), 100 prominent writings by Harvard judges and professors have sought to recast the problem in the franker and more accurate terms of institutional settlement.
For example, a progressive and reformist strain of early twentiethcentury scholarship maintained that judges have intrinsic common law powers to make legislation more effective and fair, just as they have the power to shape their own common law precedents. In a subtle shift at mid-century, the Legal Process school focused more upon the nature of legislative power, arguing that Congress passes statutes to solve problems and that courts should read legislation accordingly (rather than sweating the textual details). Finally, the new formalism that emerged in the late twentieth century took the opposite position on both points. Justice Scalia, in particular, argued that Congress is not a problem solver in gross, but rather a compromiser that needs to draw sometimes-fine lines. On that view, when the judiciary exercises common law powers without statutory authorization to do so, it diminishes Congress's capacity to draw those lines. Again, though the particular conclusions and prescriptions differ sharply, all of these philosophies unmistakably reflect the Legal Process approach of institutional settlement. This Part briefly considers each of these approaches in turn.
A. Judges as Partners
Standard legal theory assumes that if one accepts the idea of legislative supremacy, then it follows that judges should be faithful agents, implementing decisions the judges themselves have not made. 101 Imagine, however, that the judicial function in our legal tradition means something different -that it makes judges more like the legislature's partners, so that judges can extend or distinguish legislative policy much as they do common law precedents. On that theory, the power to make the kinds of adjustments the courts made in Burwell, Holy Trinity, and Riggs would not be about uncovering "legislative intent," but rather would be an effort to make sense of the corpus juris as common law judges do. Two Harvard Law School Deans -progressive Roscoe
-------------------------------------------------------------
100 See Holy Trinity, 143 U.S. at 459 (invoking the "familiar rule[] that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers"); Riggs, 22 N.E. at 189 (reasoning that "a construction ought to be put upon a statute as will best answer the intention which the makers had in view"); see also supra text accompanying note 14 (discussing Burwell's invocation of intent). 101 See Cass R. Sunstein, Interpreting Statutes in the Regulatory State, 103 HARV. L. REV. 405, 415 (1989) (describing the faithful agent idea as "the most prominent conception of the role of courts in statutory construction").
Pound and New Deal reformer James Landis -developed such a position in foundational twentieth-century scholarship.
Pound's writings are too voluminous (and, frankly, too nonlinear) to do them justice in brief. As Professor Frederick Schauer nicely lays out in his contribution here, Pound's larger philosophical commitment was to a progressive, policy-oriented approach to law -to a "sociological jurisprudence" that called upon judges to decide cases "in light of law's larger goals" and to make use of "all available empirical and policy resources" to that end. 102 Pound denounced "mechanical jurisprudence" -deductive, logical, and purportedly scientific reasoning that sought predictability and neutrality at the expense of justice. 103 And he favored an "equitable" approach to judging -one in which "the legal rule [served] as a general guide to the judge" but also left the judge able "within wide limits . . . to deal with the individual case, so as to meet the demands of justice between the parties and accord with the general reason of ordinary men." 104 In matters of statutory interpretation, Pound sought to justify his sociological approach in terms of the proper role of the courts in a system of separated powers. Although Pound worried that excessive flexibility (as in Riggs) 105 might introduce a "personal element into judicial administration" and "bring law into disrepute," 106 he also believed that the American constitutional tradition left judges plenty of leeway to adapt statutes to what justice might require. He wrote that "a complete separation [of powers]" -one that gives the respective branches "exclusive functions to make laws, to execute laws, [and] to apply laws" -"never existed anywhere," much less in our legal system. 107 Rather, for him, separation of powers seemed more like "a practical device, existing for practical ends" -something that promotes a "division of labor" rather than rigidly defines "the legal order." 108 From that starting point, Pound had no trouble concluding that when one "organ" of government failed
in its presumptive duty, say, of supplying a needed rule of decision, it was "often better that some other organ perform the special function in single instances, than that it go wholly unperformed." 109 For Pound, then, the function of "supplementing, developing, and shaping" the law was "a necessary part of judicial power." 110 Pound also used the separation of powers to decry the common law's apparent resistance to legislative innovation -a longstanding tendency that was captured by the maxim that statutes in derogation of the common law are to be strictly construed. 111 In notable tension with the views described above, Pound wrote that because "our constitutional polity expressly contemplates a complete separation of legislative from judicial power," the common law "antipathy toward legislative innovation" simply did not fit with "American conditions." 112 Indeed, when the courts "stand between" the legislature and the public to protect an individual's common law entitlements, the judiciary impermissibly places itself "between the public and what the public needs and desires." 113 In other words, Pound wanted judges to have flexibility to use their inherent power not to limit legislative initiative, but rather to enhance it by treating legislation as "not only a rule to be applied but a principle from which to reason." 114 James Landis, Pound's immediate successor in the Harvard deanship, offered a more focused, historically grounded defense of essentially the same view of judicial power. 115 The quintessential New Dealer, Landis of course was committed to the idea of law as an instrument "to achieve just ends." 116 Landis famously argued for sufficient constitutional flexibility to permit administrative agencies to regulate the complex problems of modern industrial society. 117 Though Pound and Landis would come to disagree sharply about the propriety of such administrative discretion, 118 in matters of statutory interpretation, the two largely saw eye to eye on the question of whether American judges retained broad common law authority to reshape statutes. In particular, Landis believed that, contrary to standard separation of powers theory, American judges were proper heirs to the English tradition "of the equity of the statute." 119 Simply put, that doctrine gave English judges inherent power "to do equity and so [to] mould the law to conform more closely to its recognized aims." 120 That authority, he argued, not only had deep roots in the English conception of judicial power, but also "held considerable sway" in the United States until "American fadism for fashions in thinking" elevated "the doctrine of the separation of powers into a constitutional maxim." 121 Even then, however, cases such as Holy Trinity continued to use the flexible, atextual, purposive technique of equitable interpretation -albeit in "the guise of interpretation" rather than in the name of inherent judicial authority. 122 Landis, in short, believed that judicial flexibility rather than formalism better captured the arc of our constitutional history.
From that starting point, Landis argued that it was better for American courts to put an end to the "dissembling" of a case like Holy Trinity and to return to "an appropriate juristic approach towards statutes as a source of 'common law. '" 123 In classic New Deal thought, Landis stressed that "civilization [was] achieving a complexity that outstrips [any] effort to embrace its multitudinous activities by rules." 124 Legislation alone could not meet society's needs. And so a return to equitable interpretation -to treating statutes as "points of departure" or "germinating principles" for further common law reasoning -would actually produce a fuller realization of the "legislative power" that modern governance demanded. 125 Like Pound, Landis sought judicial flexibility in the constitutional authority of judges and, in so doing, eschewed the pretense of legislative intent. Before the end of the New Deal, the idea of inherent judicial power to engage in equitable interpretation had become "a recurring theme" in legal scholarship. 126 
B. Congress the Problem Solver
By mid-century, Legal Process purposivists were making similar claims about judicial flexibility but were rooting them primarily in a theory about the nature of legislative rather than judicial power. Others have written, in rich detail, about the intellectual origins of the Legal Process approach and the many thinkers, at Harvard and elsewhere, who contributed to that development. 127 Perhaps in part a reflection of mid-century optimism that pluralism in the legislative process would produce wise policy outcomes, 128 and in part a reaction against a strong version of legal realism that treated law as raw policymaking, 129 the Legal Process materials invited interpreters to place a rational, coherent, and purposive overlay on legislation, if possible. 130 Legal Process scholars rested this position not on any claim that it was a superior way to "decode" actual congressional instructions about the precise question at issue, 131 but rather on an explicitly normative account of the legislative power and the proper role of the courts in our system of government.
-------------------------------------------------------------
The academy's purposivists-in-chief, Harvard Professors Henry Hart and Albert Sacks, were good old-fashioned legislative supremacists; they took it as a given, as most do, that Congress is "the chief policy-determining agency of the society." 132 What made the Legal Process approach distinctive was the way Hart and Sacks understood that imperative. Certainly, one might think of the legislative power as simply a means of agreeing upon discrete rules or standards to be decoded as accurately as possible. 133 The Legal Process school, however, had a clear -and clearly much broader -view of the nature of the legislative power. Congress legislates to solve problems, plain and simple. One of the movement's elder statesmen, Justice Frankfurter, captured that idea when he wrote: "Legislation has an aim; it seeks to obviate some mischief, to supply an inadequacy, to effect a [change] of policy, to formulate a plan of government." 134 Or as Archibald Cox put it, a "general aim or policy" necessarily "lies behind all intelligible legislation." 135 By the time Hart and Sacks produced their materials, it had become an article
of faith that "a statute without an intelligible purpose is foreign to the idea of law and inadmissible." 136 That view of the legislative process, in turn, informed what it meant to be a faithful interpreter. If Congress passed laws to solve problems, then a faithful interpreter should help it do so rather than sweat the details of grammar, syntax, and punctuation. Professor Lon Fuller, another key architect of the Legal Process approach, 137 thought that since legislation is purposive by nature, one could not "interpret a word in a statute without knowing the aim of the statute." 138 And anyone trying to effectuate a statute, and to do so properly, would necessarily have to grasp what "evil" its drafters sought to avert or what "good" they meant to promote. 139 Hart and Sacks thought so too; simply put, their ideal court showed fidelity to society's chief policymaker by trying to "[i]nterpret the words of the statute immediately in question so as to carry out the purpose as best it can." 140 This approach, it should be said, did not ignore the words of the statute; statutory language was the primary and best source for identifying the statute's purpose. 141 Yet, while Hart and Sacks admonished interpreters not to give the words of the statute "a meaning they will not bear," 142 they immediately qualified that observation with the further remark that a word's meaning "can almost always be narrowed" in context. 143 Even more striking, they argued that a court can use a statute's policy as the basis for "formulating, upon [the court's] own responsibility, a parallel ground of decision in the case at bar" 144 -a claim whose lineage traces, of course, to Pound and Landis. 145 Under that framework, the ACA's expressed conditions for receiving a tax credit could presumably be adjusted, as in Burwell, in order to ensure the statute functioned to fulfill its overall policy objective of keeping healthy people in the insurance risk pool. Or, as in Riggs, even if the statute of wills did not expressly exclude a murderous heir, a court could properly read that sensible limitation into the "legislature's general direction" -and could do so without having "to pretend to guess what the enacting legislature would have done" about a question that the legislature did not "consciously . . . settl [e] ." 146 In short, Hart and Sacks preferred courts to take responsibility for the interstitial lawmaking that all judges sometimes do in order to make legislation work. In their conception, legislatures did their job by setting general policy and did not do well at anticipating and providing for the implemental details necessary to carry out that policy successfully. Indeed, Hart and Sacks openly questioned whether "a policymaker's purposes are usually best served . . .
[by] tak[ing] his general expressions literally, without regard to the possibility of unexpressed or unanticipated qualifications." 147 And they thought it would make legislation worse and more confusing if rules of interpretation compelled legislatures to "go[] into great detail in dealing with all possible problems." 148 For them, if the legislature did not actually settle the hard questions anyway, judges could help make legislation work by presuming that a statute had been enacted by "reasonable persons pursuing reasonable purposes reasonably," whether that was true in the particular case or not. 149 In that framework, the court takes responsibility for solving the interpretive problems that the legislature has not -and does so with an eye toward fulfilling the larger policy aims that the legislature set for society.
C. Congress the Line Drawer
Perhaps the most surprising thing to come out of the Harvard tradition is that Justice Scalia, proud formalist that he was, also subscribed to the Legal Process approach -at least when it came to the idea of institutional settlement. Of course, he was not like Pound, Landis, Hart, or Sacks, all of whom liked judicial flexibility. Justice Scalia wanted courts to follow the text -and to do so strictly when the text was clear. 150 In incautious moments, he might justify that propensity as the best way to determine legislative intent or purpose. 151 But Justice 150 See, e.g., Chisom v. Roemer, 501 U.S. 380, 405 (1991) (Scalia, J., dissenting) ("We are to read the words of that text as any ordinary Member of Congress would have read them, and apply the meaning so determined." (citation omitted)).
151 Justice Scalia thus stated that "[t]hough I am sure I have been guilty of it myself, I think it a mistake, in legal writing, to use the formulary phrase 'the congressional intent,' or 'Congress did Scalia's writings left little doubt that his commitment to the text, properly understood, rested on a more sophisticated theory of the relationship between legislative and judicial power.
Consider first the nature of the "legislative Powers" exercised by Congress. 152 Like Hart and Sacks, Justice Scalia started from a welldefined view of such power. His institutional theory had formal and functional elements. The formal element stressed the rule of law as filtered through the Article I, Section 7 process of bicameralism and presentment. 153 For Justice Scalia, the key point was that "[n]othing but the text has received the approval of the majority of the legislature and of the President." 154 In "a government of laws," 155 he added, " [w] e are governed by the laws that the Members of Congress enact, not by their unenacted intentions." 156 Even if one could conclusively prove that a majority of Congress "said 'up' when they meant 'down,'" what mattered to Justice Scalia was what Congress chose to enact into law. 157 To give substance to his formal claim, Justice Scalia pressed a functional account of legislative power quite different from the Hart-andSacks view of things. In contrast with mid-century optimism about the possibilities of pluralism, late twentieth-century political science had absorbed the lessons of public choice theory and the possibility that legislation might reflect a hard-edged bargain among interest groups not always acting in the common good. 158 More important, however, was the Justice Scalia also wrote that the judge's task was to find "a sort of 'objectified' intent -the intent that a reasonable person would gather from the text of the law, placed alongside the remainder of the corpus juris." Scalia, supra note 76, at 17. Though couched in the language of intent, that passage is just another way of saying that he wanted to find the meaning of the text by identifying how a reasonable person would have read it. 152 U.S. CONST. art. I, § 162 his views on the legislative process left little doubt about his intent skepticism or about his view that, in most cases, Congress gave no conscious thought to the precise question at issue before the court. 163 When he was being precise about his deeper commitments, Justice Scalia made clear that he followed the statutory text not because it did capture a compromise but because it may have done so. 164 And to acknowledge even the possibility of compromise 164 See, e.g., Abramski v. United States, 134 S. Ct. 2259, 2280 (2014) (Scalia, J., dissenting) ("Or perhaps Congress drew the line where it did because the Gun Control Act, like many contentious pieces of legislation, was a 'compromise' among 'highly interested parties attempting to pull the provisions in different directions.'" (emphasis added) (quoting Barnhart v. Sigmon Coal Co., 534 U.S. 438, 461 (2002))); Artuz v. Bennett, 531 U.S. 4, 10 (2000) (Scalia, J.) (holding that one should follow the clear text rather than its apparent background policy or purpose because the text itself "may, for all we know, have slighted policy concerns on one or the other side of the issue as part of the legislative compromise that enabled the law to be enacted" (emphasis added)).
was enough for him to justify following the text, whether or not the text actually captured a compromise in the particular case.
Why did Justice Scalia believe that? By presuming that Congress meant what it said, that it chose its words with care, a court that practiced textualism made it possible for Congress to write down bargains that went so far and no farther and to make them stick. As Justice Scalia explained, "[w]hether or not Congress is always meticulous, if we don't assume that Congress picks its words with care, then Congress won't be able to rely on words to specify what policies it wishes to adopt or, as important, to specify just how far it wishes to take those policies." 165 On Justice Scalia's view, then, legislative supremacy means that Congress must be able to draw lines of inclusion and exclusion, and textualism promotes legislative supremacy by enabling Congress to use its words to draw those lines. 166 In addition to his theory of legislative power, Justice Scalia also developed a "judicial power" justification for his approach. Where Pound and Landis thought of American judges as common law judges, Justice Scalia thought of federal judges, at least, as lacking general common law powers. 167 That view of the judicial power had implications for his views of legislative intent. In particular, he wrote that "under the guise or even the self-delusion of pursuing unexpressed legislative intents, common-law judges will in fact pursue their own objectives and desires, extending their lawmaking proclivities from the common law to the statutory field." 168 170 In contrast with Landis, however, he denounced that decision's flexible, atextual, common law approach as "an invitation to judicial lawmaking" and as an "obvious . . . usurpation" of 165 Scalia & Manning, supra note 154, at 1613. 166 See Finley v. United States, 490 U.S. 545, 556 (1989) (Scalia, J.) ("What is of paramount importance is that Congress be able to legislate against a background of clear interpretive rules, so that it may know the effect of the language it adopts."). 167 See Scalia, supra note 76, at 13 (arguing that "in the federal courts, . . . with a qualification so small it does not bear mentioning, there is no such thing as common law"). 168 Id. at 17-18. 169 Id. at 18. 170 Id. at 21.
democratic prerogatives. 171 Still, notice that while Scalia and Landis drew the opposite conclusions, they were arguing about the same thing, and it was not legislative intent.
III. LEGISLATIVE SUPREMACY WITHOUT LEGISLATIVE INTENT
Despite important differences in the preferred methodologies of these varied thinkers, all of them ultimately fought on the same terms. None of them tried to assert a superior method of identifying what Congress had decided. None of them believed that, in difficult cases, Congress had decided the question at issue. Hence, they argued about both the nature and the proper allocation of legislative and judicial powerabout institutional settlement.
What is so striking is how plausibly each of these theories promotes legislative supremacy, while still rejecting the idea of legislative intent. This quality describes even the work of Pound and Landis, whose ideas of institutional settlement rested upon an assertive view of judicial power. Pound thought common law judges advanced democracy when they built upon the policies of legislation, but not when they read statutes literally, stingily, or narrowly as a way to preserve their own common law rules. 172 Landis held comparable views. 173 The Legal Process school took a similar stance, only from the legislative perspective. Even if one could not identify the specific intentions of Congress -that is, even where Congress did not make the interpretive decision in question -the judiciary respected legislative supremacy by implementing the apparent legislative plan of action. If one thinks of Congress as a problem-solver in gross, if one rejects the presumption that Congress picks each word or punctuation mark "with meticulous care," 174 then judges show Congress respect by adapting or supplying the implemental means to further the perceived statutory ends, whether 172 See Pound, supra note 111, at 385, 387-88. 173 As noted, see supra text accompanying notes 119-26, Landis's call for equitable interpretation insisted that common law judges give "sympathetic attention" to the aims behind legislation while rejecting the "antagonistic maxim that statutes in derogation of the common law . . . be narrowly construed." Landis, supra note 67, at 216-17.
174 Max Radin, A Short Way with Statutes, 56 HARV. L. REV. 388, 406 (1942) ("To say that the legislature is 'presumed' to have selected its phraseology with meticulous care as to every word is in direct contradiction to known facts and injects an improper element into the relation of courts to the statutes. The legislature has no constitutional warrant to demand reverence for the words in which it frames its directives.").
ments on an ongoing basis. Legislative communication, like any communication, is possible only by virtue of shared social and linguistic practices. 179 And since Congress has the constitutional right to enact awkward and even strange laws (as long as they pass a very low threshold of rationality), 180 the formalist presumption that Congress "means . . . what it says" 181 enables Congress to draw its lines reliably -without risking that a court will treat an awkward, strange, behindthe-scenes compromise as a legislative error or oversight. 182 The formalist position, moreover, stresses that Congress chooses to express its policies by drafting formal, technical, often turgid texts and then by voting on those texts rather than on broad policy outlines or bullet points. 183 If courts consistently take Congress at its word, it becomes possible for Congress to choose whether to express small and precise policies or, in particular statutes, to adopt the goal-oriented approaches preferred by the Legal Process school. 184 And as long as judges read the statute as would any reasonable person conversant with applicable social and linguistic practices, the demands of legislative supremacy are satisfied, even if Congress has no actual intention about the question at issue in a case. 185 Of course, the good news -that all of these positions on institutional settlement are so plausible -is also the bad news. It seems that "legislative supremacy is an essentially contested concept that is compatible with a wide range of conceptions." 186 The constitutional text contains almost nothing explicit about how to interpret its own provisions, much less how to interpret statutes enacted pursuant to its authority. 187 And historical and structural inferences about the nature of the legislative power and the proper role of the federal courts offer plenty of evidence to support the common law, Legal Process, and formalist positions. 188 It is no wonder that the Court has shifted its federal statutory practice again and again. 189 If the Constitution does not put the question beyond reasonable dispute, how should judges go about devising their preferred approach?
In view of the apparent indeterminacy about such "first-best" questions of statutory interpretation methodology, 190 recent scholarship has sought to move past the seeming conceptual stalemate by calling for empirical study into the efficacy of interpretive methods. 191 Such an
do is establish the meaning of the text in front of them, when understood as it will be according to their legal culture assuming that it will be promulgated on that occasion. Id. at 284-85. In other words, if courts apply standard interpretive conventions, then legislators can justly be charged with knowledge of what they voted to pass, whether or not they formed an actual opinion about its meaning.
186 ADRIAN VERMEULE, JUDGING UNDER UNCERTAINTY 31 (2006). 187 The document contains three explicit rules of interpretation, each of which governs constitutional rather than statutory questions. See U.S. CONST. amend. IX (instructing interpreters not to treat the Constitution's enumeration of rights as exclusive); id. amend. X (explaining that the enumeration of federal powers was meant to be exclusive and that powers not granted to the United States or forbidden to the states were reserved to the states and the people); id. amend. XI (directing courts how to read the grant of "the judicial power" in relation to certain categories of suits against states). effort, it is said, "may allow interpreters who hold different commitments to converge on particular interpretive rules while bracketing disagreements about their preferred first-best accounts." 192 For example, my colleague Adrian Vermeule notes that all major interpretive approaches treat a "clear and specific text as the single best source of interpretive information (about meaning, intentions, or purposes)." 193 From that starting point, he argues that because judges labor under significant cognitive, temporal, and informational constraints, 194 judicial efforts to impeach a clear text through "legislative history or other nontextual sources" will yield only "conjectural" benefits (in terms of further accuracy) along with "large" and "certain" costs (in terms of searching and processing extrinsic sources). 195 Hence, judges should forgo reliance on such sources and stick to the surface meaning of the text.
In contrast, after conducting an extensive survey of legislative staffers concerning actual legislative practices, Professors Abbe Gluck and Lisa Bressman concluded that legislative history is quite probative of the legislative decision, perhaps more so than the statutory text. 196 In particular, their survey revealed (a) that committee reports tend to be written by policy staffers who are actually privy to the legislative deal; (b) that statutory language tends to be produced by each chamber's Office of Legislative Counsel, whose career staffers neither participate in striking the deals nor answer to the legislators who do so; and (c) that legislators and their staff are more likely to learn about the contents of a bill from the committee reports than from the technical language of the bills themselves. 197 Though Gluck and Bressman take no position on Holy Trinity, their findings might be taken to support the Court's reliance on committee reports to impeach the plain meaning of the text.
Although empirical claims of this sort shed important light on the problem of interpretation, 198 I think they cannot spare us from thinking
-------------------------------------------------------------
about the first-order questions of proper institutional roles that have long preoccupied the Harvard school of statutory interpretation. In fact, the new turn in interpretation scholarship, properly understood, highlights the necessity of making first-order judgments about the respective roles of legislatures and courts. For example, as institutionally thoughtful as Vermeule's analysis is, it necessarily presupposes a version of the faithful agent theory -the idea that the goal of interpretation is, at some level, to capture rather than build or improve upon congressional directives. 199 But Pound and Landis might have replied that even if the surface meaning of the text is the best evidence of Congress's decision, our constitutional tradition assigns judges common law powers to adjust or extend the statute's overall policy to matters or issues that the drafters did not anticipate and that the statute did not address. Perhaps the atextual interpretation in Holy Trinity would not take us any closer to Congress's actual meaning, intent, or purpose, but perhaps, as Landis suggested, the Court properly exercised some sort of inherent equitable power to make the statute more coherent and just. 200 Vermeule's second-order solution thus necessarily picks sides between the PoundLandis position and the Scalia position on the first-order question of judicial power.
Gluck and Bressman's important findings similarly highlight the way the Legal Process idea of institutional settlement frames the debate. Assume that the facts on the ground are just as Gluck and Bressman say -that committee reports more likely reflect the bargain struck by key legislators and that rank-and-file legislators and their staff are more likely to consult the committee report than the statutory text to learn about the mischief or the policy at stake. As I have previously argued, that finding tells us little without making a normative determination of whether Congress's choice to vote on the dry, boring text rather than the committee report is constitutionally significant. 201 In other words, making sense of the facts on the ground requires a value judgment, not a factual judgment, about whether something other than the text on which legislators chose to vote can properly count as the "legislative bargain," especially when the enacted text and the extrinsic sources of legislative intent diverge. As Professors William Baude and Stephen Sachs put it, the question of what interpretive force to give committee reports
upon which Congress will vote when it enacts legislation); Nourse, supra note 20, at 91-92 (arguing that judges should filter their understanding of legislative history, for example, through the rules of Congress governing the production of meaning). 199 See VERMEULE, supra note 186, at 183-84. 200 See Landis, supra note 67, at 218-19, 236 n.14. 201 See John F. Manning, Essay, Inside Congress's Mind, 115 COLUM. L. REV. 1911 REV. , 1946 REV. (2015 .
"can't be resolved by pointing to committee practice, because the question is what force the law gives to that practice." 202 That question, in other words, is one of institutional settlement, "perhaps informed by the specification of the legislative process in Article I, Section 7." 203 IV. CONCLUSION Dworkin seems to have had it just right. Even if one thought it best to trace interpretive outcomes to the intentions of Congress, as the Court often does, that ambition aspires to an "unknown ideal." 204 It is impossible to find the "will," "design," "intent," or "mind" of 536 people, spread across three competing institutions, without making some value judgment about what should count as that legislature's intended decision and why. Except in the easiest cases -the kind that almost never make it to any court, much less the Supreme Court -"legislative intent" is always something to be constructed, not to be "found." How one identifies and makes sense of the meaning of legislation is ultimately a question of power. What is the nature of the power Congress exercises? How do courts properly identify what legally counts as binding legislative output? And how much power do they have to fix and improve upon Congress's handiwork without intruding upon the powers vested in the legislative branch?
For these reasons, one simply cannot avoid the question of institutional settlement in choosing a method of interpretation. Since every theory of interpretation involves a question of legislation and a question of adjudication, no interpretative theory can entirely avoid first-order questions about the nature of legislative power and the proper role of the courts in our constitutional system. 205 And it seems true but hardly decisive that the constitutional law of statutory interpretation admits of no easy answers and has produced sustained debate. Neither disagreement nor ambiguity distinguishes the constitutional law of statutory interpretation from other questions of constitutional law, in general, or from other questions of structural constitutional law, in particular.
into execution its commands. 215 But until Congress does so, lawyers, judges, and scholars addressing questions of statutory interpretation will have to debate questions of institutional settlement -the constitutional law of statutory interpretation. That debate has been flourishing at Harvard Law School for more than a century.
215 See Manning, supra note 161, at 48-67 (arguing that the Necessary and Proper Clause gives Congress broad discretion to prescribe governmental processes and to structure relations among the branches).
